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RECOVMENDED ORDER

On March 16, 2004, an administrative hearing in this case
was held in Tanpa, Florida, before WIlliamF. Quattl ebaum
Adm ni strative Law Judge, Division of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

The issue in the case is whether the Petitioner's
enpl oynent position was properly reclassified from Career
Service to Sel ected Exenpt Service pursuant to Section
110. 205(2)(x), Florida Statutes (2001).

PRELI M NARY STATEMENT

On April 23, 2001, Raynond Van Loon (Petitioner) becane
enpl oyed by the Hillsborough County Health Departnment as a
Prof essional Engineer 111. On July 1, 2001, the Departnent of
Heal t h (Respondent) reclassified the Petitioner's enpl oynent
position fromthe Career Service Systemto the Sel ected Exenpt
System pursuant to Section 110.205(2)(x), Florida Statutes
(2001).

Fol I owi ng the decision rendered in Reinshuttle v. Agency

for Health Care Adm n., 849 So. 2d 434 (Fla. 1st DCA 2003), the

Petitioner was notified by the Respondent's letter dated July
21, 2003, that he could file a petition challenging the
reclassification of his position. The Petitioner petitioned for
review of the reclassification. On Novenmber 18, 2003, the
Respondent forwarded the petition to the Division of

Admi ni strative Hearings, which scheduled the hearing for
February 9, 2004. Upon unopposed notion filed by the

Petitioner, the hearing was reschedul ed for March 16, 2004.



At the hearing, the Petitioner presented the testinony of
one witness and testified on his own behalf. Petitioner's
Exhi bits nunbered 1, 2, and 4 were admtted into evidence. The
Respondent presented the testinony of five w tnesses, and had
Exhi bits nunbered 1 through 4, 6 through 8, 10 through 12,
and 18 through 32 admitted into evidence.

The one-volunme Transcript was filed on March 29, 2004.
Proposed reconmended orders were due to be filed within ten days
fromthe date of the transcript filing. On April 5, 2004, the
Respondent filed an unopposed notion to extend the tine for
filing the proposed recomended orders, which was granted. Both
parties thereafter filed proposed recomended orders on
April 16, 2004.

FI NDI NGS OF FACT

1. Beginning on April 23, 2001, and at all tinmes nmaterial
to this case, the Petitioner was enployed by the Hill sborough
County Health Department as a Professional Engineer IIll, a
position requiring state registration in accordance with
Chapter 471, Florida Statutes (2001).

2. The job announcenent related to the Petitioner's
enpl oynent states that the position "oversees” the drinking
wat er program and engi neering-related activities. The position
was responsi bl e for nmanagenent of "Safe Drinking Water"”

permtting and conpliance enforcenent programentailing a



vari ety of duties, including planning, organizing, and
coordi nati ng work assi gnnments.

3. According to organi zational charts before and after the
date of the reclassification of the position, the Professional
Engi neer 111 position had direct supervision of four enploynent
positions, and indirect supervision of eight additional
positions that reported to one of the Petitioner's direct
enpl oyees.

4. The position of Professional Engineer Il includes a
substanti al anmount of engineering review responsibilities, and
is charged with direct supervision of the Safe Drinking Water
Act program staff and Limted Use Drinking Water program staff.

5. The position description categorized the job

responsibilities as "regulatory,” "supervising/training,"

"enforcenent,” "policies and procedures,” "record keeping,"

"education,” and "conmittees/other duties.” Review of the

specific duties indicates that the Petitioner's supervisory

responsibilities were included within several of the categories.
6. Included within the "regul atory” category was

"[e] nsures staff conduct field inspections of public water

systens. . . . Supervisor is responsible and accountable for

field staff."

7. Included within the "supervising/training" category

were the follow ng duties:



Supervi ses Engi neers to ensure al

programs in the Safe Drinking Water
Program are conpl eted according to the
agreenent with DEP and the policies and
procedures of the Departnent of Health.
Supervi ses an Environnmental Supervisor |
to ensure that all progranms in the Limted
Use Drinking Water Program and Private
Drinki ng Water Program are conpl et ed
according to the F.S., F.A C. and county
regul ati ons.

Supervi ses staff review of engineer's

pl ans.

Supervi ses and reviews the preparation of
non-conpliance letters witten by staff
regardi ng enforcenent actions.

Provide training to new Heal t h Depart nent
staff in all aspects of EHS at |east once
a year (standardized presentation).
Performfield inspections (docunented)

wi th personnel on a quarterly basis to
eval uate staff performance and for Quality
| mpr ovenent (Q) in accordance with office
policy. Tel ephone regulated facilities
each quarter to determ ne customer
satisfaction . . . in accordance wth

of fice policy.

Devel op training nodul es for specific
program areas (public drinking water
systens) and maintain them accurate and
current. Provide those training nodul es
to new EH staff and twice a year to
existing EH staff.

Assign staff to special work areas as
necessary and performfield inspections
(staff shortages, vacation/leave tine, and
natural disaster).

Eval uat e personnel's work, plan work | oad,
special tasks to include efficiency.

8. Included within the "enforcenent" category were the
foll ow ng duties:

Revi ews appropriate enforcenent activities
generated by staff and assure tinely



progress of formal enforcenment from
conpliance to enforcenent.

Ensures the tine progress of enforcenent
cases by working closely with the
conpl i ance section of the Public Drinking
Water Programin bringing non-conpliant
clients into enforcenment. Follow up on
vi ol ati ons of FAC and/or FS and ensure
conpliance is achieved or enforcenent
action is taken.

9. Included within the "policies and procedures” category
was the responsibility to "[r]eview daily activity reports and
correspondi ng paperwork each day."

10. The Petitioner was responsible for managing the daily
wor kfl ow of the office. He planned, directed, and reviewed the
wor k perforned by his enpl oyees.

11. The Petitioner was responsible for the eval uation of
al | enpl oyees under his direct supervision, including newy
hi red probationary enpl oyees.

12. The Petitioner was responsible for review of the
eval uations for enpl oyees for whom he had indirect supervisory
duties, and he al so provided his own independent eval uation of
t heir perfornmance.

13. The Petitioner was responsible for the discipline of
enpl oyees. At one point he had to counsel an enpl oyee who was
consistently late to arrive for work.

14. The Petitioner was al so responsi ble for seeking

qualified applicants for position openings. He was responsible



for initiating the enploynment process. He chose the panel that

i nterviewed applicants, designed the interview questions,
participated in interviews, and made the final recommendati on as
to the person hired. He had the authority to decline to fill an
open position if he deened that the applicants | acked sufficient
qgual ification

15. The Petitioner clains that the majority of his tine
was spent in review of permt applications and rel ated
engi neering tasks. The evidence fails to support the assertion.

16. The Petitioner's claimappears to essentially relate
to a period of time subsequent to the July 1, 2001,
recl assification of the position.

17. During the tinme between his initial enploynent and the
date of the position reclassification, the Petitioner was
primarily a supervisory enployee and had little, if any, permt
review responsibilities. The office was fully staffed with
ot her enpl oyees who were directly responsible for review of
permt applications and related field reviews.

18. In autum of 2001, after the position was
reclassified, the office began to | ose enpl oyees, resulting in
an increased workload for the remaining workers. At this point,
the Petitioner began to undertake a substantial role in the
actual review of permt applications in addition to his

supervi sory duties. Nonetheless, the Petitioner remained



responsi bl e for supervision of renaining enployees. The
Petitioner was al so responsible for filling the vacant
posi tions.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. 8 120.57(1), Fla. Stat. (2003).

20. Section 110.602, Florida Statutes (2001), creates the
Sel ected Exenpt Service enploynent classification as foll ows:

Sel ect ed Exenpt Service; creation,
coverage. - -The Sel ected Exenpt Service is
created as a separate system of personne
adm ni stration for select exenpt positions.
Such positions shall include, and shall be
limted to, those positions which are exenpt
fromthe Career Service System pursuant to
s. 110.205(2) and (5) and for which the

sal ari es and benefits are set by the
departnent in accordance with the rul es of

t he Sel ected Exenpt Service. The departnent
shal | designate all positions included in

t he Sel ect ed Exenpt Service as either
manageri al / pol i cymaki ng, professional, or
nonmanager i al / nonpol i cymaki ng.

21. In relevant part, Section 110.205(2)(x), Florida
Statutes (2001), exenpts fromthe Career Service System certain
enpl oyees described as fol |l ows:

Effective July 1, 2001, manageri al

enpl oyees, as defined in s. 447.203(4),
confidential enployees, as defined in s.
447.203(5), and supervisory enpl oyees who
spend the majority of their tine

comuni cating with, notivating, training,
and eval uati ng enpl oyees, and pl anni ng and




directing enpl oyees' work, and who have the
authority to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign,
reward, or discipline subordinate enpl oyees
or effectively reconmmend such acti on,
including all enpl oyees serving as
supervisors, adm nistrators, and directors.
(Enmphasi s supplied.)

22. The Respondent has the burden of establishing by a
preponderance of the evidence that the reclassification of the
Petitioner's enploynent position was proper under the applicable

statutes. Florida Departnent of Transportation v. J.WC. Co.

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnent

of Health and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st

DCA 1977). See also Section 120.57(1)(j), Florida Statutes
(2003), providing that "[f]indings of fact shall be based upon a
preponder ance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by

statute. In this case, the burden has been net.

23. The Petitioner's enploynment position at the tinme of
reclassification, both as identified in the position description
and as actually perfornmed, neet the above-referenced definition
of "supervisory." Accordingly, the statute authorizes the
reclassification of the position from Career Service to Sel ected
Exenpt .

24. His enployer informed the Petitioner that the

recl assification occurred because his position was



"supervisory." It should be noted that Section 110.205(2)(r),
Fl orida Statutes (2001), provides that positions requiring

i censure as an engi neer pursuant to Chapter 471, Florida
Statutes, are also exenpt fromthe Career Service System and
that salaries and benefits for such positions are in accordance
with the rules related to Sel ect Exenpt Service.

25. The Petitioner asserts that Florida Adm nistrative
Code Rule 60K-1.009 (in effect at the tine the reclassification
occurred, but repeal ed on January 1, 2002) suggests that the
Petitioner was in a "coordinator position"” and therefore, was
not properly reclassified. The greater weight of the evidence
establishes that the primary responsibility of the Petitioner at
the tinme the reclassification occurred was supervi sory as
defined by the statute as well as by the rule.

26. The Petitioner is disputing the termnation of his
enpl oynent in Novenber 2002. Such issues are outside the scope
of this proceeding. Section 110.604, Florida Statutes (2003),
provi des as foll ows:

Suspensi ons, dism ssals, reductions in pay,
denotions, and transfers. --Enpl oyees in the
Sel ect ed Exenpt Service shall serve at the
pl easure of the agency head and shall be
subj ect to suspension, dismssal, reduction
in pay, denotion, transfer, or other
personnel action at the discretion of the

agency head. Such personnel actions are
exenpt fromthe provisions of chapter 120.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Departnent of Education enter a Final
Order finding that the "Professional Engineer 111" position held
by Raynmond Van Loon on July 1, 2001, was properly classified into
t he Sel ected Exenpt Service.

DONE AND ENTERED t his 21st day of April, 2004, in

Tal | ahassee, Leon County, Florida.

WLLIAM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of April, 2004.

COPI ES FURNI SHED

St ephen W Foxwel |, Esquire
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

Aaron J. Hilligas, Esquire
AFSCME Council 79

3064 Hi ghl and Caks Terrace
Tal | ahassee, Florida 32301
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Maria N. Sorolis, Esquire
Allen, Norton & Blue, P.A.
324 South Hyde Park Boul evard
Hyde Park Pl aza, Suite 350
Tanpa, Florida 33606

Jerry G Traynham Esquire
Patterson & Traynham

Post O fice Box 4289

315 Beard Street

Tal | ahassee, Florida 32315

WIlliamE. Large, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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